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TITLE 326  AIR POLLUTION CONTROL BOARD

LSA #07-307

SUMMARY/RESPONSE TO COMMENTS FROM THE SECOND COMMENT PERIOD
The Indiana Department of Environmental Management (IDEM) requested public

comment from June 27, 2007, through July 27, 2007, on IDEM's draft rule language. IDEM
received comments from the following parties:

Bingham McHale LLP on behalf of the CASE Coalition (CC)
Eli Lilly and Company (ELC)

Following is a summary of the comments received and IDEM's responses thereto.

Comment: Lilly believes that, where appropriate the air pollution control board should
utilize the new procedures for incorporating by reference that were created as part of Senate
Enrolled Act 154 in the 2007 Indiana General Assembly.  This procedure is faster and requires
fewer agency resources.  This will enable the Board to update state rules to current federal rules
more quickly and more frequently.  

On the other hand, when federal rules are vacated by courts or otherwise invalidated, it is
not clear whether the Indiana version of the rule becomes invalid at the time the underlying
federal rule becomes invalid.  Unless there is some significant reason, the Indiana version of
federal rules should not be in effect if the federal rules are invalidated. This is especially true
since the Indiana version of the rules are adopted using streamlined rulemaking procedures based
on the concept that the state is simply adopting a federal requirement and there are limited policy
options when adopting it.  Lilly suggests adding a provision to the Indiana incorporations by
reference that would render the affected portions of the incorporation by reference invalid in the
event the underlying federal rule is invalidated. (ELC)

Response: IDEM agrees that, where appropriate, the new procedures that were created as
part of Senate Enrolled Act 154 in the 2007 Indiana General Assembly should be used.  

This rulemaking was started under a slightly slower process that contemplates limited
rulemaking policy options and that provides for a 30 day comment period, followed by two
public hearings and board action. IDEM anticipated comments on the addition of a definition of
“incorporation by reference.” As a result of comments IDEM agrees that the definition may
create confusion and therefore does not intend to recommend that the board adopt 326 IAC 1-1-
7.  

Comment: IDEM has proposed new language in 326 IAC 1-1-7 to clarify which version
of any documents referred to in a federal rule or other document [so-called “secondary
incorporations”] are incorporated into the Indiana version of the rule.  Lilly believes this
proposal should be withdrawn from this expedited rulemaking process because it is not clear
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what results the agency hopes to achieve with this proposal, the language is difficult to
understand, and perhaps does not achieve the state objectives.

Lilly believes that examples of different scenarios describing how the proposal is
intended to work should be provided before the Air Pollution Control Board is asked to
preliminarily adopt this proposal. That would enable the public to understand the various
implications of this proposal and judge the merits of the proposal.

Also, the scope of the proposal is not clear.  Does this proposal include other EPA
regulations that are referred to in an EPA regulation [a very common practice]? Is the proposal
limited to secondary incorporations of non-regulatory documents, such as ASTM test methods? 

Without knowing or understanding the problem IDEM is hoping to address with this
proposal, it is difficult to understand whether the proposal is even necessary.  When EPA rules
incorporate by reference external documents such as ASTM standards, the General Provisions of
the EPA rules state which version of the external document are incorporated.[See 40 CFR 60.17
for NSPS, 40 CFR61.18 for NESHAPs, and 40 CFR 63.14 for MACT rules.] When Indiana
adopts by reference a federal rule the federal provisions for incorporation of the secondary
document should be applicable.  This would keep the state and federal rules consistent. 

It is also possible that the proposal could increase complexity and confusion if the
secondary references include other EPA rules that are referenced in the primary rule.  When EPA
refers to another section of a rule or another rule in a federal rule, they intend for that reference
to be dynamic.  For example, if a MACT rule refers to the MACT General Provisions in 40 CFR
63, Subpart A, the MACT rule intends to refer to the most recent version of the General
Provisions, and not the version that was adopted at the time the particular MACT rule was
adopted. Lilly would expect that IDEM intends this result too, but it is possible that the proposed
rule could be interpreted so that the version of the General Provisions would be locked to the
date the MACT rule were originally adopted.  This could lead to different rules in 326 IAC 20
referring to different versions of 40 CFR Part 63, Subpart A. We don’t believe that this is the
intended result. 

For these reasons, Lilly requests that IDEM withdraw the proposal to add 326 IAC 1-1-7
from the proposed rulemaking action until IDEM establishes the need for the proposal and
stakeholders agree the proposal achieves the objectives. (ELC)

Comment: At this time the CASE Coalition supports making no change to 326 IAC 1,
General Provisions, to address secondary incorporation for the following reasons:

 1. IDEM has not identified the problem or inconsistency it is trying to address through
the addition of proposed rule 326 IAC 1-1-7.  It is unclear if the language “the date of final
adoption of the section in which the document is incorporated” included in the proposed rule
intends to reference the date the federal regulation became final or the date the Air Pollution
Control Board final adopted the Indiana rule which incorporates the federal regulation. 

2. Proposed rule 326 IAC 1-1-7 does not address or recognize existing rules 326 IAC 1-
1-3 and 1-1-3.5 regarding references to the Code of Federal Regulations and the Compilation of
Air Pollutant Emission Factors AP-42 and Supplements, respectively. It is not clear how these
two existing rules will continue to regulate references to secondary incorporated AP-42
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Emissions Factors and other CFR citations because the proposed rule is silent on this issue. (CC)
      Response: IDEM agrees that draft rule 326 IAC 1-1-7, Incorporation by reference, as
written may create confusion rather than clarity.  For this reason, IDEM will not recommend that
the Air Pollution Control Board adopt the new definition.     

Comment: IDEM proposes that the Air Pollution Control Board adopt updated version of
several federal MACT rules, including 40 CFR 63, Subpart EEE for Hazardous Waste
Combustors and 40 CFR 63, Subpart DDDDD for Boilers and Industrial Process Heaters. Lilly
requests that IDEM reconsider how the Combustor MACT and the Boiler MACT rules are
addressed.

The federal versions of these rules are involved in litigation where the probability of the
rule being vacated by the DC Circuit Court of Appeals is high.  The Boiler MACT was vacated
by the DC Circuit on June 8, 2007, and the final order to vacate the rule is expected to be issued
in the next week, provided no last-minute requests to stay the vacatur is requested by litigants. 
After the court vacates this rule, there will be nothing for Indiana to adopt by reference. 

Similarly, the Combustor MACT is involved in litigation of the adequacy of its emission
limitations and standards, and some parties to that litigation have expressed their belief that the
Court will vacate the Combustor MACT because the Court has already vacated other MACT
rules on similar grounds.  If Indiana were to adopt the July 1, 2006 CFR version of the
Combustor MACT and it were subsequently vacated, then Indiana sources may find themselves
in a situation of having to comply with regulations that no longer exist at the federal level.  If
IDEM believes it must adopt the Combustor MACT rules, the Indiana version of the rule should
include language that states the Indiana version of the rule is not in effect if the federal rule is
vacated or otherwise invalidated. (ELC)

Comment: Although incorporating the NESHAP amendments into Indiana rules by
reference is usually a simple process, the litigation regarding the validity of 40 CFR 63 Subpart
DDDDD complicates this otherwise simple rulemaking process and warrants a more complex
review and analysis by the Air Pollution Control Board and IDEM. The CASE Coaliton urges
the Air Pollution Control Board and IDEM to determine the status of the federal rule before
taking additional steps to incorporated the amendments to 40 CFR Part 63, Subpart DDDDD, as
printed in the December 6, 2006, Federal Register. (CC) 

Response: At this time, IDEM will not recommend that the board act on either 326 IAC
20-28 or 326 IAC 20-95.  


